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V i£ vI E::X: Uni tod ituto:? ol -0131108 
suo Jirncs I'lj ch^^rd Counto I’or sentencing. 

Ml-.. >.130U0F!* : Your VTonor, may I hove the 
probation reoort? 

THE COUTiT: Ho. All proceedings must be 
condu.^ted in e criminal case before the defendant 
present. 

Second call. 

Yo'a will hf’vo it in plenty of time to go 

O'fi.' It. 

•■"t. . 1. j' •J--: : T.i;-nk you, Youi' ifonor. 

T . -eooni o 11. 


T'-l: Ul d.K: U.iit i-i jtotes of ^^merica voi - 
Oil.' Jo.103 Eici*r1 Coir.t: for .sontcncinj. 
ieoot.d Gill. 

(;joff:n ioL'.t rpnoovches tho bench with hia 

. -.to; noy.) 

-J CO'Si- You tro Ji mes Counts^ 
i’iJ Yes. 


i; ,-••..1 3 '-orr ctto'.'noy, Mi. T oi-t 


•o;:ofj — 


W 








h 


’le", sir. 


you. 


CrV; 

. n -- -tr.ndc beride 

cj-Tui^: Vv>o.i 

. .,-1 -oDre i.o-)oars ior the Covern,-.-.ent. 

Hi*, iirniinuc i i-ooi e c j.-* 

MB. MOOi^B; Ye3, sir. 


IHS coror: 5..tsn=c is about to be iapoaecj 

vou or will be rather, later in the r.ornins, 
noon i ou, or v/j- 

uoon voor conviction after trial for robbery. 

It is the Court's practice before sentence 

, . to ncke available to fne defendant the 

1*3 imoseu to int.Ae 

^ h£S been turned 

Probation Decart.ncnt raoort w..ic.. ha 


over to t'le Court by tuc dcoart-ent. 

Inarr-'or. r.s f.ls is the only copy the Co'ciN 
i. V, -f -. -'i it over directly td 

.M , ^. I 

.: . o -ccoive it back iron hin 

- has carved tiro >urpcic. however, the reoort 

is av -.itablc to you lo, cuch r.-ouor use ac you >iUh 

4- in its ontiroty» 

, -^r roe.o:.ns it m 

to riiUe Oi. it, av.-u>u. 


«c..usci.ig it with your attorney and otherwise avail- 

1.- „r rvc renort (handlnj, to '.ir. hisonoff) 
in-?, yourseli ol 

HU. i!I .aOi'OKr : - Th-^r-k you. Your i-onoi . 




Hi 1 -t: 


J.-noc Count-j 
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2 

Tirj COUl-.r: (Cont'g; rttomey, Mr. F.o.rt 


3 

i’.isonon end . i:ntnufjl Mooi o :iX3"icc.T3 for tho 


4 

Government. 


5 

The Probation Denartment report has been 


6 

returned to mo. I understand that notions wore re¬ 

• 

7 

served to the date of sentencing. Proceed. 


8 

MR. NISOMOFf': Yes, Y'our Honor. 


9 

V/ith resnect to tho defendant, James 


10 

Counts, the spplication is made to set aside tho 


11 

verr’lct of the Jury on the ground the evidence be- 


12 

l oi'e t lem crcs-r.iter *)y the Govei'nment was insuffi- 


13 

. 'e;r: an i in :.;-o Uhlc o n- ttor of lav/ end did not 


14 

r.'O -:: ! ic “u; ; c ;:oyo-i-. '3 i taoon ibio doubt. 


15 

I,:iugy< 3 st to '-our -iorior tho only tostiriOn;.' 


16 

-y to th-'t, amovve] ■. t tho trial of this defendant 


17 

vr.-E hn eyo ’./Itness identification mode by Chief Pett; 

• 

18 

CJficer Byars, made of a nrr. he had never seen be¬ 


19 

fore or seen since lor t period perhaps of five to 


' 20 

ten seconds in 0 darkonod -.otel room, the only light 


21 

bain- effordod by — from a bathroom in tho front of 


22 

the roon in r ddition to which, at the time ho vres ni- 


23 

loycd '.,Mt:i ills lo-ciof Oil'; ant und theio v/as some pliv— 


24 

evidence t.irt i.-yr b.i-on iho-i the plica- ol / r- 

B 

25 

^_ 

^ \ ill. b0 1 ii v.m v/cv'c iio.’o ’iri'j t 'c ssv *ic **1 







V 


Mn. iII50.I0?F: (Cont'g) evidence v;ns not 
taken fro.-n the po:;session of this defendant. 

I suggest to Youi’ Honor that the identifi¬ 
cation of this defendant was extrenely i/eak and as 

shown by Agent Mitchell -- I think Mitchell Phillips 
THE DSF’SI'DAI'T: Phillips. 

MFj. IIISOnOFI'': Agent Mitcnell’s complaint 
at the tine of the defendant's /I'.’est, in which the 
defendcnt. Elan was positively identified, but no 


atf.tenont v/f." .:ade about th.e identification of the 
del or.dant, Ccu.: ts. Tue testimony was weak and I 

i 

I 

v;ou'», Inu:- -on'.n-, ‘tw ne-. u:ou the fact that 

l.ian r, icjstic>’' te i ti x.''r.y i '> obviously one of tnc nos 

phrpie in" pi-incinlcs :‘acin;;; the courts in a trial 
v;hei 3 puc?tipn oi' f .ct has to be determined by 
iuiios and we knov/ wo have legal defenses and v/rit- 
ings b .sod or. the .iifficulty of proper identiflcatio; 
end sound identification and I believe, frajnkly, 

Youi honor, thi: c this entire case stands or falls or. 
the ido itification iT. de by dhief hyors and 1 suggest! 
to "our Ilonoi , the identification v/as not fo-;n.dea 
uco • r 'u'f i ci ••ir; look t tio iir;; in this mat tor, ov 

tru who \;i ■ wi f'. t!:*- ds.'euv ,t, et the 

tl a- L iO c, -l : j..: - i c tr to .. 
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I.T . :;I iO'.OFv: (3ont'"’; j-OU?.' ilonor iray 

rocrl?. tiierc 3c;ie nort ci c ;:pr.?,y sprayed in 

Dye-. ' ~ eyes end tlint the t’:o mor b'i oko through a 
notel dooi-, -)j.-:lied it open c_nd Icnockod 3yer back 
past £ lighted area into the darkened motel room: 

that most of the time, Byer had sheets over his hoad 
Ejnd I subnit to Your Honor that the length of time 
’./as not more thon bet\/ecn five and ten seconds end 
to be cble to nclce the identification as he said, as 

die I'^ter on -- "I v/as i;Ot .able to make it to Mitch- 
el' cailier. I .‘id not grit a good look" and his 

ti. ; t^.icny vtr ^ insxc'lihl c a met tor of lavi. 

T .r-. i'Ji.'i’: ■ dei:' tiae motion. It i/as t. 

q-uostio-i of .cat Tov tlx- jury end I have little doubi 
on '■nnt th * t tnoy hr d the right defendant. 

.a\. lO.IOFi: I respectfully except. 

THY COUHI: (Indicating defendant.) la ho 
the fsllov/ t};e detective sav; drop the thing out of 
tl'.e \;indov''! 

: n-. :i i:: as oi r : ys s, sir. 

rYY OCTar: he's the one. Tno Sky Ilarahc.i; 

c r.not at; y o?-e. 

li t. L lO'Olu-: Vc.;, 7our hono.*. 

I i''Oj '..'ill h'-A o to do until 
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T:!2 COUkV; (Cont'g) JomGthir.g 'ccttc: 


coicn clong. 

Mil. ‘.II30;I0FF: There Mas some contradictio 
in the testinony as to whether or not it could have 
even been this man who tossed the bag out the windov; 


as testified to by the officers — where he xvas 
standing and vxhether the window v/as opened? 

THZ COURT: Continue. 

MH. t:'I30:IC}'’r’: As I indicated, there v/as 

a contradiction tetv/oon the testimony of the officer 
t'C one v.'ho c;' 'le in t!'n‘ongh t'le v/indov/, v/nc indic/.t- 
e:‘ the cO"! tior. thi.- in end then arrested hir. 

It v:o 1 ’.vnc eon inoo.= .>I :lr fo* i'.im to drop the 
b'Ag out the -;.i ncow, .alt lough there X'/as testimony ho 
h d see.i this n.-n irop it out of the windox/. I mere¬ 
ly want to point it out to lour donor. 

Tile defendant respectfully excepts to 


j.'oar ^’onor's ruling. 

Ti;i: CC'JKT: SJl right. 
Before the Cour'" inooses 
Coui't 3 3 require 3, In-. >-cir.or. Counts 


sentence, the 
, to afford you 


r_'j o ' '.O’rturiity to rdd'oc-.s the Coui''t, t;ie iJot. anu 
o X'.’ooe Uciii'" to r;c ■ TJ e t ie tovxx't to ri3.tir.awe wite 


v:.;ic ■ yc: C.v .-c. lou :V'y seoik or you ;:a 
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COURT; (Cont'-j; h?vo your Jittorn^jy 
snet’c for yoj, or if it ir. your der.ire, you noy cck 
your attorney he permitted to STjeak end that, of 

course, v/il?. be granted. 

Do you v;ish to speek or do you wish your 
attoi-no 2 ' to spealt for you? 

T.iE DHF'ENDAIsT: I leave it up to ray 

attorney. 

T’^IE COURT; You have asked your attorney 
be p’.x’nitted co speak. \Iher\ he has concluded, I wii: 
ask you if thji o i;: anything jrou vdsh to add. 

'o ad, Mr. :'!isonoff. 

.U. . t->0 . you. Your donor, 

I .I’lvn I'caa the Probation Dopartmant re¬ 
sort ii-'.d I h. VO o-Q tie au:in.L:ry of it to the doXen- 
dc-it anu I nsve found in it no recorarrendation or 
indication, one v;ay or the other, as to the defend¬ 
ant's background and fanily, otlier than to say that 
he h’s ’t;een ar-re.stod on c nunher of occasions, is 
presently seiving s I’uther lengthy iiidoterrainote 
sentence o: uo to ten years imposed upon him on 
Ycroh ]::;th by .nu Justice hiith in the County of 


i:-' ens. 


c i'- sorvtnr thut cro or.tlv 

















.'I JO .OF*-’; 


1!; 

ll'ct's j-i-xht and ti.ere were 
:jone otlier a:: re.its. I re’^i'-eaentod hin on sone of 
those. 

T:IE 30UhT: Is that sentence after trial 
or a plea of guilty? 

MR. NI 30 :I 0 r’’F: After trial; as a natter 
of fact — Fo. I'm mistaken. That matter is also 
being anpealed, if Yo’or Honor- please. The defendant 


is serving c zero to ten in the State penitentiary, 
it'.’.tf' 'Jooart ner. > of Correction. Ke stands before 
Your Honor c-xivicted o." oai-ticipsting in e criire of 
\ialc.ise, (.Itr-v-h -'.o, -i.r olf, anournntly did noz 
cor:: ;1 i .r-iy o ‘ i .e v 2 cvl or. co. 

ri’o.n v!y re collection of the testimony, I 
believe that rn,- i-eoollcotion v;ar he v.'as the men '..'ho 
v.'os in the loor viith Sl?ji and did not paiticipate in 
any of the violence it-elf. 


Tne dofenuant 
Your renort inri crater, t 
fret that he v;a£ vrerkin 
vrr.ich ir fof'.e;- irorl-.e-'. 

; :i •- ;o f . 1 21• (1 r.. 1 c t in-;!• 
one of the . jva.-.rrt i-; 


is 21 years of age. Judge. 

o ne til at they did obtain the 
~ I'or she Tow Lift Comoany, 
for the or.it tv/onirr year's. 

i.: in court. ;!e coier iron 
' c 'icvc iiad the •'Ica.'i'r. 


'''Ml 


n 'j 


i’.it. j^.tion to 


too 


0.1 


• %» 






0:jrt I'C” tvfo 


r t car. 


11131-cy 


ee fit under the circunstoncer. of f'^ e case, for 


the I’oasorr thet the defendant is already sorvi 


zei‘o-to-ten- 3 'ear sentence and is a yoxing nan 


I have never found pei’so’nally and I still 


don't believe tha 


erves a rehabilitative 


t does serve a punitive purpose. I 


to its deterrent ability 


not CO 


to vMcf.ier it dete 


c icaans 


OU 2 lonor to do 


in youn^T 1 


t ct.n I bo lenient? 


ouj* .ionor to run any ‘cntence, any 3o;;torj.cd co, 


unon 
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I'.i.. lil-jO'Ctl-: (Cont'c) to run concurrent 1: 
with a .;t?te sentence, tut it iii not possible the 
otliei v;ay aro<ind: in other \/ords, he can do his 
Federal ti:ne in e State prison, but he cannot do his 
State tine in the Federal prison, lihatever nay hap¬ 
pen in the other two cases, - and I an not convinced 
ho v;ill be fo^ind guilty in either one, vie have the 

prelininary assvLTiption and I e:n familiar vdth some 
of the facts and I don’t v;ant to go into them now. 

Tlii: COUii-T: I held the tidal of this case. 

I 't need .■ ny othci- .•enten.cing to persuade me 
v:h‘ c to io. 

h?. ilO'OFl: :-.ll right. I will ask iour 
ilo”.or so r>up. eoacuiT-ently with the sentence imposed 
hyhh'. Justice >n.ith on -larch 15» 1972, i‘. the State 
Court of tile Cour.ty of iueens. 

T>Z'J CoC.iT: iiavo you completed'? 

MR. NI jO’dOFF: Yes, Your Honor. 

THiJ COiJtlT; (To the defendant) Do you wisi 


to fdi anything^' 

T.G DHIZ "DA-^V: I'o. 

YC- C 'Uiiv: iir. Jane i Counts. You were 
tour. 1 .-.^v^ilty h'y • ju:-y vni'iict of a one-count indict- 


r. jrt, Cl- I 'l, 0 . 1 , wc:.], robbery of a si-ry mai shall 














TIliC COUR?: (Gont’fi) vfhich could bo a ahoi- 
desc'.-iption of it g]thoush actually the ch;;.r38 xjrs 
sterling tv force one violence Federal Govei'nnent 


oi'operty. 


The sentence of the Court upon s ucli convic 
tion is es follov/s: I sentence you to the custody 
of the United Stetes Attorney General, or authorized 
rcoresontative, who shall designate the phee of your 

confinc-nent, for the tern of Ton Years folloxd.ng 
your pi'csent ir.criRonnent in the Itate penal insti¬ 


tution. 


T-;'!; C rh>t is, upon the completion 


of t'’.o >trto'. 


?. .•* 'OVhi': :'o follow the completion of 


the st.-te priscM sentence. 


’.ii.. :fiO or*; : I respectfully e.rcept to 

Your ;!onor‘3 juuimcnt. 

ri-.S CUIiT: In other words, if he should 
be pirolod before the first expiration of his State 
scntcnco, the term of ?en Years will start i<rith the 
be/.innin.3 of hi; psrole. If he serves out liis full 
ti'ne, it viill I'lllow ris full torn inpocod by the 
Court. I think thrt is academic in view of 

r.l ■■ cor'/nnu coi' 'ino/'cn t. 
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iI > Jud^raen t oi‘ Convi c - 
tion wM=h, in all lilcelihood, :;in ,e ai^nod today 

II you wish, I will instruct the Clerk of 

tho Court to file a 

a ..otico ..ppeal forthwith so 

that you nay be assured that thia procooding has 
been taken care of. 

TH3 DEFENDiJfT: Yes. 

TH3 COURT: All right. 

hr. Oelardi, I instruct you imnedintely 
upon the filin. of the Jud-ment of Conviction, to 
file ^ lotice or Anneal on the defendant's behalf. 

- . .i.a Yovr rlonor. 

V-;:J ( Jo M;-. ::i.,o.,on ) .*ot is the 

attu,,-t:.on Vith ,-OS,act to !:ls rin„olal status? 

■ d. -«il, ir Your Honor ploasa 

I h.-ve been rate.lnod snd will continua to rooroaent 

tha dofandant throush the two trials in Queens. 

However, on tho appeal frora the Quoens 

ano shio ■'u ?'t 4 ... 

.,u..,n..nu, 1 ooliove the defendant 

U'.ll rooolve the i ,-;.i ..i,, se..vicos. 

•;0',VS: 

t;c -c. a.K n. to h vo t.:o c>-::io. tios cc.isjdoi.: 




24 I 


•r 


J % 






'O ..i : c'.:ljibility to c. 


'St u->c . i ■; ? 

Rai. i'I3a^0:-'P: 


i, 3ir. 


nni COUx^T: All ri^it. 

(To the Clerk) ov;eor the defendant. 
JAMES R I 0 H A i) 3 CO r r! T S, being duly sworn 

by the Clerk of the Court, v/as examined and uesti¬ 
fled, es follov/s: 

i.iii 'AOv.'s.i: ^riso 13 your full name? 


:’.i3 :^yhSL:D.S£: 


oOjncs I:ichard Counts . 


r.Jj CCJi T: 


: ou eve pi’esently confined 


v.'.'.oro? 


A j ir .v.’J;.;; r: i'cur -twontv-sev 


even Jest 


it -est, t the rji'c^ent tine. 


co.r''>u.:. 


pl.ioe yet. 


T :E :cC 1C: -Vit is by writ of hr.beas 

./iiare .ire you serving time? 

u.j. A..ij.T.... , iney haven't given me any 

—. (to i-.r. Aisonoff; bus he been 


he:'e — 


A:., .i. wO'.Oi-i ; 


: .1rc.:uic thirj co^e v.-p:- oer.d- 


in, • i.n‘in ; t.:o O’t tic ti’'c 


'• 'c.ie o.*/:ier ca.;c. 


•c bof-ur. to ••o.ve t’r 
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. y ■ - 

1 

Counts 27 


2 

r.-.E COtlRT: (Cont' 2 ) 3tate sentence? 


3 

T DiirEilDAiT: Kot yot. 


4 

. NI30:1 OFT-': Did you cone here from i/est 


5 

street? 


6 

THE DEF’EIIDAI.'T: Yes. 

• 

7 

i'IH..NI30:r0PF; He stated he was at 3ing 


8 

3ing for three days and brought here — . 


9 

T>!S COUhT: By a v;rit? 


10 

i-'.l', LOOIiE: yes. I have a ;vrit hero. 


n 

5: j. vyC uiT: 7;ie 3ing 3ing sentence was in- 


12 

tcfiunted by the vi i t of lir.Voas corous. 


13 

*i «. i'C':.-;::: y.ft in co-rroct. Your Honor. 


14 

Th't; i a 7'.y ilio e .• j t i.i i in -. 


15 

T.-n COnhT: (To the Defendant) ;yhat oroc- 


16 

« ty io you Oo you hr.ve any real or personal 


17 

property of ruuy kind? 


18 

i^-Ci 1 iiOf I don*t. 

• 

t 

19 

i.IS C./JilT: V/ell, of course you have no en- 


20 

clo-nent, which would start only if you were released 


21 

b'Y the >tate Court. 


22 

THE DEI Z.;CANVc-. 


23 

I E JCJA*; Do yp., h.vc rny assets of :u^y 


24 

l:in. ;h.‘ tsofjvs’. r 


25 

■ ■ ■' V.’ > •: 1 . 

• J : ' 0. 


_ 1 

• ^ ■ . ? . 






1 


Cciint:: 


‘i’ ’S /..T1 ri^ht. 

I find the defcadant iz eli'^ible to prooee i 
in forma scuDei-is and nake that decision. 

{J.O lir. A’isonoff) Do ^’’ou have the minutes 
of the trial? 


Judge. 


NISC'iOFP: I haven't ordered them. 


THE oOUIiT: Didn't you receive a copy dur¬ 
ing the course of the tria.l? 

I-.H. ..-’SOdJi-r: !;o. Pilot is not m;* recol¬ 
lection a’ld tho only thing I have v/ere the "rand 
J-a-y minutes yn • I turnce thorn over to Mr. Iloore 
thir morning. 

JOulif: hh-rt did T do? Did I malce my 
copy avr.ilchle'. 

i'.h. 1 . iO ' OI'I'; los. I came in early on a 

Saturdey or lionday morning to read them for purposes’ 
of summetion. 

’P:i2 'JOLHtr: All right, 

I will sign v.’hatcver, nhet in required, 
your •;uty rs retained counsel to 
bain;' to tne ooui’t'r. attontion the various stcor you 
conte-late ti rii •, -hiei: Kill require the outlay of 
nniry, occr.st fo: tho f- ct thi.t the defendant has 




f it 






1 

■ 

19 


2 

jOJi.V: ( Cont' 2 ' i^ccn found to bo 


3 

eli-icle r.ndor I'ornc onujori':. 


4 

I’lr.. IjO iO.‘’F: I wns undor the impression, 

1 

5 

Your tonor, the Le^cl i-.id iiociety will handle the 

1 

6 

appeal. 

1 

7 

THE COUhT: No, I didn't do that and under 

1 

8 

our statute, you continue in following those pro¬ 


9 

ceedings up to the point where the Court of Apoaals 


10 

would, upon your application, relieve you. 


11 

ir.i. . I30::07r: I a little confused now. 


12 

•Tudgc. 


13 

I.i w.i’.ii !.:e.f eii';•'.nt Jiaa now been assigned. 

* 

14 

0 ,. 'rcu .0 .'C n u. i' jov eli^'.ible to recroson- 


15 

t.:i:ion under yoooral i r-cticc- rules, it was ny under 

• 

16 

.-.tsriing, ne-hr-*;; misundorstcod, that the Legal .'tid 


17 

society would be handling that end I would, at this 


18 

time, £3k to be relieved. 


19 

THE Ca/HT: I cen't do that. I think it 


20 

lie.'! '.nth tho Cou t of -ioneals. 


21 

iJi. L[ j0..0ri'’: T ’.vill mc.lce m application 


22 

thcio. 


23 

I* ‘Jo it Pile ix’ they rofijr you 


24 

btc:-: V.o r.r,, . me .u ::-;c a.-r.':•coy-late ui'juooition. 


25 

-ou . re ov M-f' 
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Ml.. MIjO'Ci'i ; Yaz, tlio Li.C.J..i. lir.t. 

r COoh i’; Ie f'.ere apecial reason? 

Ml'!. liloOIIOMF: Mo. I hfiA'e a rather af¬ 
firmative feeling for this youn.? man but, at this 
point, I am involved in a number of appeals based 
unon assigned appeals, and one of which is over 
four thousand pages of trial record and I am bogged 
dovm in it and it is supposed to be a mental appeal 
in this coming period of time end I do not like at 
thi:: point to got nj’self bogged dow.n, 

TTJ 'jCUl:T: sYil r-igh.t. In all eve.ot.s, 

I:'. Vo ycu:.- ux {.-.••tior. to tho Jourt of /.ppea l s. 

. 'I .,0'O.'?: i v;lli do that, sir. 

I'.'.i they lofer you back here, 

I l.i disoc o si your . os^.ication, or if I am not 
i'rmc J i...tei 3 ' 'vaiiable, I'm sure Judge Mi shier, as 
l-i-lof •Isd'o, .;iil etten') to it him.iell, or assig-o 
'zo.'.chody else. 

£:.Z 1.'. e '.ccution stayed pendin'; ao' 

nri.-.l, Oi i-. icronuM'.l rcinc.-.dO'.'': 

■-"f... ■M' Jl;.': "‘o i.. r-e lx .■J''cd. 




• t .t> '.'cr'iod c " tl ': 











w.icther oi' not ho would be :tiv 


en rny credit towevds hir. iteto sentence. In viovi 


TI!E GOUR 


.■hichever way it works out, s 


tlie.t he doesn't receive double ci’c-dit the Court in 


tends the application be nade if the State sentence 


which is the one currently pending, ia reduced by 


treot v/hich,’ I think, it 


howiniT that he 


e receive ci’oiit, because it is mv inten 


tion ho receive credit for all orison time 


ou very nuen 
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The PEOPLE, etc. Respondent, v. Jimmy COUNTS, a/k/a Jamm 
Counts, Appellant 

Supreme Court, Appellate Division, Second Department 
May 20, 1974. 

Defendant was convicted before the Supreme Court, Queens 
County, of criminally selling a dangerous drug in third degree, and he 
appealed. The Supreme Court, Appellate Division, held that totality 
of evidence failed to establish defendant’s guilt beyond reaaonable 
doubt 

Conviction reversed and indictment dismissed. 

L Dnifs and Narcotics *»119 

In prosecution for criminally selling dangerous drug in third 
degree which allegedly occurred after undercover policewoman en¬ 
tered defendant’s apartment, totality of evidence failed to establish 
defendant’s guilt beyond reasonable doubt. CPL 470.20, subd. 6. 

Z Criminal Law <»182 

Defendant’s contention that prosecutor’s improper question was 
designed to compel a mistrial and thus avoid an acquittal was required 
to be rejected, where prosecutor vigorously opposed defendant’s appli¬ 
cation for mistrial and introduce*! no new evidence at retrial. 


Before HOPKINS, Acting P. J., and MARTUSCELLO. LATHAM, 
COHALAN and BENJAMIN, JJ. 

MEMORANDUM BY THE COURT. 

Appeal by defendant from a judgment of the Supreme Court, 
Queens County, rendered March 15, 1972, convicting him of criminally 
selling a dangerous drug in the third degree, after a norgury trial, and 
imposing sentence. 

Judgment reversed, on the law and the facts, and indictment 
dismissed. 

Defendant’s conviction must be reversed and the indictment dis¬ 
missed l)ecause the trial court’s verdict was against the weight of the 
evidence (CPL 470.20, subd. 5). 

On the morning of September 24, 1971 defendant was sentenced to 
a conditional discharge following iiis conviction of the crime of (>osses- 
sion of narcotics. That very evening an undercover policewoman 
allegedly went defendant’s apartment, never having seen or dealt 
with him before, and purchased a “spoon" of heroin from him for $110. 
That “spoon” of heroin was placed into a glassitio envelojH?. Various 
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merrbers of her backup team testified that from their vantage point 
on the street they had observed the undercover officer enter defend¬ 
ant’s apartment. No testimony was offered to explain why such a 
purchase was attempted. 

An analysis of the evidence adduced at the trial c'onvinces us that 
defendant’s guilt was not established beyond a reasonable doubt. The 
glassine envelope allegedly purchased from defendant weighed only 
eight gfrains and was what is referred to in the narcotii^s trade as a 
“nickel bag” which should have sold for between $2 and $8. 

The undercover agent testified that she had been in defendant’s 
presence for about 15 minutes and that he had been barechested that 
entire lime. There were two other couples in the apartment who 
appeared to be under the influence of narcotics. When the officer 
entered the apartment, defendant was allegedly engaged in putting 
white powder into tinfoil envelopes. He simply asked the officer how 
much she wanted and then packaged it for her. The officer testified 
that she had not observed any distinguishing marks on defendant’s 
body, except he might have had a “track” or a scab on his left arm. 
She did not see any bullet wounds on his chest. 

During defendant’s testimony he removed his shiH and the follow¬ 
ing scars were observed by t! * trial court: a 5-inch scar behind the 
right foi-earm; a 3- or 4-inch scar on the right arm toward the crease 
of the elbow; two scars about 1 to IV^ inches long on the left arm; a 
2*A-inch scar procoetiing diagonally down from the left nipple; and 
another scar on the' chest about the size of a dime. The evidence 
established that all of these scars had been present prior to the time of 
the alleged sale. 

The defense was alibi. Defendant, his parents and his wife, from 
whom he was then separated, all testified that he was at his parents’ 
home celebrating his mother’s birthday at the time of the alleged sale. 
His mother testified that she had taken the night off from her 
employment in the hospital as a nurse in order to attend the party. 
After a check of the hospital records, the People stipulated that 
defendant’s mother had not reported to work on the night in question. 

Defendant’s wife, who was seeking a divorce and therefore had no 
reason to supply him with a false alibi, corroborated the alibi and 
contradicted the testimony of the police witnesses that there was a 
direct view of ilefendant’s apartment door from the street. 

(1] Based upon all of the foregoing, we find that defendant’s guilt 
was not established beyond a reasonable doubt. 

A mistrial was declared following the posing of an improper ques¬ 
tion by the piosecutor which tended to show that defendant had 
previously been in jail. The trial was thereafter resumed without a 
jury on the testimony already in the reeonl. 
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[2] In view of the fact that the prosecutor vigorously opposed 
defendant’s application for a mistrial and introduced no new evidence 
at the retrial, we reject defendant’s contention that the prosecutor’s 
improper question was designed to compel a mistrial and thus avoid 
an acquittal (see United States v. Beasley, 5 Cir., 479 F.2d 1124; see, 
also, United States v. Jom, 400 U.S. 470. 485, n. 12, 91 S.Ct 547, 27 
L.Ed^ 543; United SUtes v. Tateo, 377 U.S. 463, 468, n. 8, 84 S.Ct 
1587, 12 L.E(L2d 448). 





UNITED STATES OF AMERICA 


MEIIORAITDTJM- D;uCISICN 


Petitioner James Counts, after his conviction for 


robbery of a sky marshal, was sentenced by the late Judge 
Rosling of this Court on June 26, 1972, to a term of ten 


years, to commence after completion of his then current 


tte now move 


He maintains that he should 


ae invalid stat 








/ 


j ’ ACanoa an'l ’.3 liar vi ch th^ b cor that santinoo. 

both Dat5.tior.ar an ’ his co-:!ofendant :iara nantanced to tan 
^^■ears, to run consacutivaly to tha stata conviction that each 
was than sarvins. PatItloner has a criminal record beginning 

I 

ifrom tha time he was a minor and ending on the date of this 

I 

jj sentence. At the time of the imposition of this sentenco^ 

f’ 

-petitioner had been sentenced by the state court to a maximum 

1; 

it 

litem of ten years for the sale of heroin and there was also 
1 pending before the state court a charge of attempted murder 
and robbery in the first degree. He could have been sen¬ 
tenced by Judge Rosling to a maximum term of fifteen years, 
■At the time of sentencing Judge Rosling considered, according 
to the minutes, the fact that oetitioner was currently In 

li 

, custody under a state sentence, Tha state sentence played 
no part in Judge Reeling s sentence of petitioner -emt was 

9 

' based upon the nature of the crime for which he was convicted 
' in this Court, and th.e intention was to impose a sentence of 
‘ nt leant ten years. Therefore, there is no need for re¬ 
sentencing under the holding of 5;-».itO'3 States v. Tucker , 

A04 U.S. 443 il372). 

Petition denied, SO /V-" 


Dated: Brooklyn, iI.Y., 
ITovenber 27, 1974, 




States District Judge 


I 
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I certify that a copy of this notice of motion and 
affidavit has been mailed to the United States Attorney 
for the Eastern District of New York. 


I:' 


.V 


fm 

' -a *4 

-it 


■ 








1 




























